Notre Dame Journal of Law, Ethics & Public Policy
Volume 15
Issue 1 Symposium on Legal Education

Article 8

February 2014

Public Access to Law School Honor Code
Proceedings
Sarah Ann Bassler

Follow this and additional works at: http://scholarship.law.nd.edu/ndjlepp
Recommended Citation
Sarah A. Bassler, Public Access to Law School Honor Code Proceedings, 15 Notre Dame J.L. Ethics & Pub. Pol'y 207 (2001).
Available at: http://scholarship.law.nd.edu/ndjlepp/vol15/iss1/8

This Article is brought to you for free and open access by the Notre Dame Journal of Law, Ethics & Public Policy at NDLScholarship. It has been
accepted for inclusion in Notre Dame Journal of Law, Ethics & Public Policy by an authorized administrator of NDLScholarship. For more information,
please contact lawdr@nd.edu.

PUBLIC ACCESS TO LAW SCHOOL HONOR
CODE PROCEEDINGS
SARAH ANN BASSLER*

INTRODUCTION

Many people view lawyers with suspicion, with few members
of the public believing that attorneys have high ethical standards. 1 To ensure that students learning to become lawyers act
ethically while in school, many law schools adopt honor codes.
Unfortunately, the strict confidentiality provisions of these honor
code proceedings leave the rest of the law school community and
the public at large with virtually no access to information about
the ethical misconduct of these future lawyers.' Professional
attorney bar associations are left with the task of certifying a graduate as fit to practice by contacting the individual law schools.
* B.A., University of Notre Dame, 1997; Juris Doctor Candidate, 2001,
Notre Dame Law School.
1. A 1999 Gallup Poll ranks lawyers 37h out of 45 professional occupations based on the percentage of the public saying that people in these professions have "very high" or "high" honesty and ethical standards. The Gallup
Organization, Gallup Poll Topics: A-Z, Honesty/Ethics in Professions, at http://
www.gallup.com/poll/indicators/indhnsty.ethcs.asp (last visited April 1, 2000).
People were asked to "[p]lease tell me how you would rate the honesty and
ethical standards of people in these different fields-very high, high, average,
low, or very low?" Lawyers only ranked above gun salesmen, congressmen,
internet journalists, insurance salesmen, HMO managers, advertising practitioners, telemarketers, and car salesmen. Since 1977, when Gallup began tracking public opinion about lawyer ethics, the percentage of people rating lawyers
"very high" or "high" has dropped from 26% to 13%. Id. at http://
www.gallup.com/poll/indicators/indhnsty-ethcs2.asp.
2. A controversy at George Mason University Law School (G.M.U.) in Virginia illustrates the problem of honor code proceedings that are conducted in
confidence. Ashley Disque, G.M.U.'s prosecutor in the fall of 1999, wrote in the
school's paper, The Docket.
Secrecy in the proceedings protects only the guilty.... The dual goals
of an Honor Code are to fairly prosecute and bring public rebuke on
those who break the rules thereby deterring others from doing the
same thing. With secret proceedings and failure to publish the name
of individuals who violate the code, neither goal can be well
accomplished.
Ashley Disque, Have You No Honor? Why Honor Committee Secrecy Must be Abolished
(on file with author). Although secret honor code proceedings may result in
sanctioning unethical students, most processes provide little or no means for
holding the unethical student publicly accountable for unethical misconduct.
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One way to give the public more confidence in attorneys'
ethics would be to decrease the secrecy of law school honor code
proceedings and make it clear to law students that they will be
held publicly accountable for their ethical misconduct. Most law
school honor codes presume that the accused student's privacy
should be protected during the investigation of an honor code
violation and any subsequent hearings. Consequently, most law
schools close disciplinary hearings to the community.3 Many
codes go further to say that if any notice of the disciplinary proceeding's disposition is posted in the law school, all identifying
information of the student must be removed first.4 Only a few
law school honor codes allow the accused student to open the
disciplinary hearing up to the law school community.5 Several
schools restrict this option by leaving the ultimate decision up to
the Dean or hearing panel,6 and even fewer schools call the
option to an open hearing a right.7
3.

See, e.g.,

EMORY UNIVERSrrY SCHOOL OF LAW, STUDENT HONOR CODE

§ VII(2) (f) (1998) [hereinafter EMORY

HONOR CODE] (on file with author)
("Hearings shall be closed to all members of the University community or general public. . . ."); GEORGE WASHINGTON UNIVERSrlY LAW SCHOOL, POLICY ON
ACADEMIC INTEGRITY § 7.2.2.9 (Feb. 15, 1999) [hereinafter GEORGE WASHINGTON POLICY] (on file with author) ("The hearing shall be confidential."). For
further comparison of law school honor code provisions on confidentiality,

please refer to Appendix A.

4. See, e.g., GEORGE WASHINGTON POLICY, supra note 3, § 9.4 ("The Designated Dean shall, annually, prepare and distribute a report summarizing all
charges made under this Policy in the previous academic year and the disposition of such charges, including the sanctions imposed, if any. The report shall
not give the names of the students involved.").
5.

See, e.g.,

UNIVERSITY OF MINNESOTA LAW SCHOOL, LAW SCHOOL HONOR

§ 4.06(b) (4) (Feb. 3, 1993) [hereinafter MINNESOTA HONOR CODE] (on
file with author) ("The hearing shall not be open to the public unless the HearCODE

ing Panel opens the proceeding, or any part of it, upon written request by the

accused."). See also Appendix A.
6. See, e.g., UNIVERSITY OF CHICAGO,
CIES AND REGULATIONS:

ALL-UNIVERSrrY

STUDENT MANUAL OF UNrvERsrrY PouDISCIPLINARY SYSTEM § 5 (1998-99)

[hereinafter CHICAGO DISCIPLINARY SYSTEM] (on file with author) ("The student
may have a private hearing at which a few observers of his own choosing are
present as well as his chosen representative, or with the approval of the Committee, a public hearing at which members of the University community and
other persons are freely admitted within such limits and under such conditions
as the Committee deems consistent with orderly conduct of the hearing."). See
also Appendix A.
See, e.g.,

7.

GEORGETOWN UNIVERSITY LAW CENTER, STUDENT DISCIPLINARY

CODE] (on file with author)
("Confidentiality shall be maintained with respect to all proceedings under this
code, except that students charged with disciplinary violations have a right to a
CODE

§ 501 [hereinafter GEORGETOWN DISCIPLINARY

public hearing if they so desire."). See also Appendix A.
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The variety of law school confidentiality provisions indicates
that schools have varying responses to the need to protect an
accused student's privacy while also holding the student accountable for ethical misconduct. Part I of this Note will first explore
the purposes of codes of ethics, especially those devoted to promoting law student academic integrity. Then, Part II will compare various confidentiality provisions from several law school
honor codes to assess how some schools protect the accused student's interest in confidential academic disciplinary hearings. In
Part III, this Note will argue that open proceedings help fulfill
the purposes of law school honor codes and are analogous to
both attorney disciplinary proceedings and juvenile court proceedings, which are becoming more accessible to the public.
Part IV will acknowledge the difficulties with dispensing with confidentiality altogether, including the limitations imposed by due
process requirements and the Family Educational Rights and Privacy Act (F.E.R.P.A.). 8 In the end, this Note encourages law
schools to eliminate some of the secrecy of honor code proceedings, but to do so without trampling the accused student's privacy
interests. While honor code provisions should protect the
accused student from unnecessary breaches of confidentiality,
law school honor code proceedings should not be so secretive
that the public cannot trust the lawyers produced.
I.

A.

PURPOSES OF HONOR CODES

GeneralFunctions of ProfessionalEthics Codes

Professional associations adopt codes of ethics to improve
the public perception of the profession and to encourage its
members to behave in ethical ways. Codes provide "education,
reinforcement, and deterrence."9 A "clear and fair" code may
educate "by instructing receptive readers on what is considered
right and wrong."1 ° The enumeration of explicit rules and regulations reinforces "preexisting inclinations" and serves as a "pub8. Family Educational Rights and Privacy Act of 1974, 20 U.S.C. § 1 2 3 2 g
(2000).
9. CHARLES W. WOLFRAM, MODERN LEGAL ETHICS 48 (1986) (citation omitted). See also Judith Lichtenberg, What's a Code of Ethics for?, in DEBORAH L.
RHODE & DAVID LUBAN, LEGAL ETHICS 119 (2d ed. 1995).

10. WOLFRAM, supra note 9, at 48 (citation omitted). See also Lichtenberg,
supra note 9, at 120-21 ("[C]ode[s] of ethics can increase the probability that
one will think about [what one is doing] ... by describing explicitly behavior
that is undesirable or unacceptable.").
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And finally,

of ethics are a way of sanctioning inappropriprofessional 1codes
2

ate behavior.
In essence, "[c]odes of ethics, like legal rules, publicly
announce a group's commitment to a certain moral standard." 3
Professional groups such as bar associations establish codes of
ethics to publicize and promote their ethical standards. The written words allow a group's members, and the people they serve, to
easily identify types of appropriate and inappropriate behavior.
When a member of the group fails to meet that standard, the
code provides for appropriate consequences.
B.

Expressed Purposes of Law School Honor Codes

Honor codes, like ethics codes adopted by bar associations
and other professional groups, publicly announce the law
school's ethical standards. Law schools hope to ensure that law
students-our nation's future lawyers-conduct themselves with
honesty and integrity. "It is hoped that by using honor codes,
this commitment [to honesty and personal integrity] will be
embraced and carried forward by each and every law student into
the legal profession."' 4 Lawyers, entrusted with the responsibility
of practicing the law that governs the community, must practice
that law with honesty and integrity.15 As future lawyers, law students, early in their careers, should learn the implications of dishonesty and a lack of integrity.1 6 Student-based honor codes are
11. WoLFRAm, supra note 9, at 48 (citation omitted). See also Lichtenberg,
supra note 9, at 119 ("A code of ethics can give a person a reason, sometimes, a
decisive reason, to act in one way rather than another. .. ").
12. WoLFRAM, supra note 9, at 48. See also Lichtenberg, supra note 9, at
121 (A code "can also change the nature, implications, or consequences of the
behavior required.").
13. Lichtenberg, supra note 9, at 122.
14. Kimberly C. Carlos, Comment, Futureof Law School Honor Codes: Guidelines for Creating and Implementing Effective Honor Codes, 65 UMKC L. REv. 937,
938 (1997).
15. The debate surrounding the first code of ethics for the legal profession provides historical precedent for this concept. The 1906 A.B.A. Committee on the Code of Professional Ethics wrote that "the future of the republic
depends upon our maintenance of the shrine of justice" and a "code of ethics . . . is one method in furtherance of this end." AMERICAN BAR ASSOCIATION
REPORT OF THE COMMITTEE ON THE CODE OF PROFESSIONAL ETHICS 600-04, in
DEBORAH L. RHODE AND DAVID LUBAN, LEGAL ETHICS 112, 113 (1995) [hereinafter A.B.A., 1906 REPORT].
16. The preamble of the Model Rules of Professional Conduct states that
"[a] lawyer is a representative of clients, an officer of the legal system and a

public citizen having special responsibility for the quality of justice." MODEL
RULES OF PROFESSIONAL CONDUCT Preamble § 1; available in AMERICAN BAR
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a natural parallel to the Model Rules of Professional Conduct and
other similar bar standards.1 7 Often, the preamble of a law
school's honor code will indicate the purposes for its promulgation. These purposes include: (1) to educate the students about
appropriate ethical conduct; (2) to reinforce ethical principles
already considered important; and (3) to serve as an incentive
for students to act in ethical ways.
First, some law school honor codes express an intention to
educate students about expectations for ethical conduct. The
University of Minnesota Law School Honor Code states that "[t]he
purpose of this Honor Code is to establish the rules by which the
faculty and students of the University... govern their conduct
with respect to any academic matter.""8 Likewise, the honor
code at the University of Akron aims "to establish rules by which
the students of the School of Law shall govern their conduct with
respect to academic and other matters affecting the School of
Law." 9 In short, law schools establish honor codes to enumerate
the rules governing academic integrity as a means of educating
students about their responsibilities as law students.2 °
The language of several honor codes suggests a second purpose: reinforcement of the principles of ethics essential to being
a lawyer. Columbia University states that "[a]s future members
of an honorable profession.., students at Columbia Law School
should conduct themselves with honesty, integrity and responsibility."2 1 Many schools expressly acknowledge the connection
between ethical conduct in law school and ethical conduct as an
attorney. For example, Boston College distributes a Code of Academic Conduct every year "to insure that there is no gap between
students' mores in the conduct of their work at the Law School

ASSOCIATION COMPENDIUM

OF PROFESSIONAL

RESPONSIBILITY:

RULES AND STAN-

(1997).
17. "Honor codes can be seen to serve the same function as professional
ethics codes, thus creating a system of self-governance and self-regulation." Carlos, supra note 14, at 942.
18. MINNESOTA HONOR CODE, supra note 5, at Art. I.
DARDS

19.

UNIVERSITY OF AKRON SCHOOL OF LAW, STUDENT HANDBOOK: STUDENT

Appendix A (1999) [hereinafter AKRON HONOR CODE], at
http://www.uakron.edu/law/handbook/index.html (last visited Nov. 7, 2000).
20. Some other law schools stating establishment of rules of academic
conduct as a purpose of the code include Baylor University, University of Colorado, University of Minnesota, and Syracuse University.
21. COLUMBIA UNIVERSrIY LAw SCHOOL, PROCEDURES FOR STUDENT DISCIPLINE § 1,
at http://www.law.columbia.edu/academics/rules/StudentDisci
pline.htm (last visited Nov. 7, 2000).
DISCIPLINARY CODE,
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and that standard of integrity expected of future members of the
22
bar."
Some schools even argue that law students should maintain
higher standards of honor and integrity than other students
should because the legal profession aspires to heightened ethical
standards. George Washington University's Policy on Academic
Integrity states that "[a]cademic excellence, in any discipline,
depends on an environment of honesty, integrity, and fairness.
This general requirement is heightened by the special mission of
a law school-to prepare students for a practice that relies heavily on the honor of its participants."2" Southern Methodist University combines the recognition of a higher standard with the
link between students and the profession:
The law is a learned profession that demands from its
members standards of honesty and integrity that are far
higher than those imposed on society as a whole. A dishonest attorney is a menace to the profession and to society. Because there is no reason to believe that dishonest
students will become honest attorneys, insistence on the
highest ethical standards must begin in Law School. This
Student Code of Professional Responsibility is dedicated to
that end.2 4
As lawyers in training, law students should be subject to heightened standards of ethical conduct.
Law school honor codes also state a third purpose: to provide consequences if a student fails to satisfy the expectations set
by the code. The College of William and Mary code declares that
"[a] person who has violated the Honor Code must be sanc25
tioned for compromising the community of trust and honor."
Some schools even require students to sign an honor pledge to
acknowledge their awareness of the rules of the honor code and
the possible sanctions for violating such rules.26
22.

BOSTON COLLEGE LAW SCHOOL, ACADEMIC POLICIES AND PROCEDURES,

Code of Academic Conduct (1998-99) (on file with author).
23.

GEORGE WASHINGTON POLICY, supra note 3, § 1.1.

24. SOUTHERN METHODIST UNIVERSITY SCHOOL OF LAW, STUDENT CODE OF
PROFESSIONAL RESPONSIBILITY, Preamble [hereinafter SOUTHERN METHODIST

STUDENT CODE] (on file with author).
25. COLLEGE OF WILLIAM AND MARY, THE HONOR SYSTEM § 1.1 [hereinafter WILLIAM AND MARY HONOR CODE], at http://www.wm.edu/OSA/dostud/
hcode.htm (last visited Oct. 23, 2000).

26. See, e.g., GEORGE WASHINGTON POLICY, supra note 3, at § 4; STANFORD
UNIVERSITY, STUDENT HANDBOOK, Official Examination Book Page (on file with
author).

20011

PUBLIC ACCESS TO LAW SCHOOL HONOR CODE PROCEEDINGS

213

The University of Colorado declares the purpose of its
honor code as "to provide the procedures by which claimed violadons of those [professional] obligations are to be determined,
and, when found to have occurred, be dealt with in an appropriate manner." 27 The Pepperdine honor code asserts a similar purpose when it states that "[t]he success or failure of this Honor
Code is dependent on the willingness of those governed by the
code to enforce it and to make an individual commitment to
comply with its provisions." 28 Lawyers-and therefore law students-must be honest and ethical and to ensure this, law
schools must be willing to promulgate rules that, if violated, carry
sanctions.2 9
II.

CONFIDENTIALITY PROVISIONS OF HONOR CODES

Many of the honor codes that law schools establish to maintain heightened ethical standards also contain protections for
the confidentiality of a person accused of violating those standards. Current versions of law school honor codes address the
issue of confidentiality with a wide variety of measures. In an
attempt to provide law students and law school administrators
with an overview of several types of confidentiality provisions, this
Note will compare honor codes from a broad spectrum of law
schools-both public and private, as well as regional and
national schools.3 ° Although some schools did not make express
reference to confidentiality,3 1 most specified that confidentiality
27. UNIVERSITY OF COLORADO SCHOOL OF LAW, ACADEMIC HONOR CODE
§ 1-1, at http://www.colorado.edu/law/honorcode.html (last visited Oct. 23,
2000).
28. PEPPERDINE SCHOOL OF LAW, STUDENT HANDBOOK: HONOR CODE ch. 1,
at http://law.pepperdine.edu/campcom/stuinfo/honorcode.html (last visited
Nov. 7, 2000).
29. "The honor code at Florida Coastal School of Law states 'maintain[ing] confidence that the system will work [and] that violators will be punished' as primary goals of its system." FLORIDA COASTAL SCHOOL OF LAw,
HONOR CODE § I, at http://www.fcsl.edu/students/sba/code9.htm (last visited
Nov. 27, 2000). See also UNIVERSrIY OF DAYrON SCHOOL OF LAw, HONOR CODE,
Introduction (Final Proposed Revision) ("Mere adherence to the rules is not
enough. The next step in safeguarding the nobility of the legal profession
involves our willingness to take on the affirmative duty of policing the conduct
of our colleagues who would enter with us into the legal profession."), at http:/
/www.udayton.edu/-lawsba/honor/honll-1l.html (last visited Oct. 23, 2000).
30. The law schools selected had honor codes readily available either
through the school's website or already on file with the author. A summary of
each school's different provisions on confidentiality can be found in Appendix
A of this note.
31. See, e.g., Creighton University, Duke University, and George Mason
University.
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was a concern at some point during the honor code disciplinary
process. The level of confidentiality provided by the written
honor codes, however, varies from school to school.
The codes can be distinguished on three different levels.
The first distinction emerges by comparing the time during the
process when a code expressly guarantees confidentiality to the
accused. Confidentiality during the investigation differs from
confidentiality during a disciplinary hearing and from confidentiality after the disposition.
Second, within the context of a disciplinary hearing, law
schools give different weight to confidentiality. The accused is
given the benefit of confidentiality most by schools that expressly
state that the hearing shall be closed to the law school community. In contrast, the accused receives no benefit of confidentiality when the law school makes the hearing presumptively open to
the community. In between are codes that have a presumption
of closed hearings, but allow accused students the option of
opening the hearing. Of the codes surveyed, seven call this
option a "right" while seven others put restrictions on the students' ability to select an open hearing.
Finally, a third distinction occurs after a hearing has been
settled when law schools must decide how much to publicize the
outcome of an alleged violation. Some schools have expressly
provided for post-hearing disclosure of the outcomes of disciplinary hearings. Of those that provide for disclosure, only three
presumptively reveal the identity of students found guilty. Most
of the schools with post-hearing disclosure reveal only the
alleged violation, the verdict of the hearing panel, and the sanction (if any) imposed by the panel. Seven other schools publish
a statement of the facts of the case, as well as the panel's reasoning for its decision, but remove all identifying information from
the posted notice.
If put on a continuum showing the greatest and least
amount of confidentiality, these various honor code provisions
could be summarized as follows:

2001]
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Greatest Confidentiality

Least Confidentiality

Confidential investigation, closed hearing, no
disclosure
Confidential investigation, closed hearing, disclosure
of outcome without revealing identity
Confidential investigation, closed hearing, disclosure
of outcome, including identity of the accused
Confidential investigation, option of an open
hearing with certain administrative restrictions,
disclosure of outcome, including identity of the
accused if opened
Confidential investigation, right to an open hearing,
disclosure of outcome, including identity of the
accused if not closed
No provision for a confidential investigation,
presumptively open hearing, full post-hearing
disclosure

Those law school honor codes that fall at the bottom of this
continuum provide the least amount of protection for the
accused student while those at the top of the continuum protect
the accused student's privacy the most. Comparing the specific
language of various honor codes will illustrate their differences
and may shed light on the rationale for confidentiality during an
honor code investigation or hearing, or after final disposition.
A.

Confidential Investigations

A law school's confidentiality provision may be a broad statement prohibiting anyone with knowledge of a violation from discussing it outside the context of the discipline procedures
provided for in the code itself. The Georgetown Law Center
code states that "[c]onfidentiality shall be maintained with
respect to all proceedings under this code ...

."'

While

Georgetown's sweeping statement implies that investigations are
confidential, other schools specify that the investigation, apart
from the hearing or disposition, must be kept confidential. For
example, the honor code at Baylor University provides for a confidential investigation "to protect the identity and reputation of
the accused." 3 In statements such as these, accused students
retain a special interest in seeing that their names are not muddied during the process of investigating and evaluating a
violation.
Protecting the confidentiality of the investigation, however,
does not mean that schools intend these provisions to prevent an
investigation or hearing from going forward. The University of
32. GEORGETOWN DISCIPLINARY CODE, supra note 7, § 501.
33. BAYLOR UNTVERSrrY LAW SCHOOL, HONOR CODE Art. IV, § (B) (2), at
http://law.baylor.edu/Students/honorcode.htm (last visited Oct. 23, 2000).
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Akron makes this point explicit by stating, "The investigation
shall be kept confidential except to the extent that disclosure of
information may be necessary to complete the investigation successfully."3 4 Similarly, the College of William and Mary code provides for separate sections of rights and duties for the accused,
the accuser, witnesses, and the Council with the result that different people have different degrees of the duty to maintain confidentiality. 5 While the Council possesses the duty generally, as
does the accuser (who seems to be targeted as a possible source
of gossip), the witnesses only have to keep the investigation and
hearing confidential. Consequently, the code makes it clear that
the confidentiality provision is not intended to apply to witness
testimony.
At Florida Coastal School of Law, the honor code protects
the privacy interests of all accused students during the investigation, and retains this protection after a hearing if the panel finds
a student not guilty. The code states, "Participants in the process
shall not engage in any discussion, that is not necessary to their
functions, either during a pending case or after a case which
does not result in a finding of a violation."3 6 The provision
applies to "participants in the process," and, as such, broadly
encompasses both administrators of the code, as well as witnesses. Additionally, students found not guilty continue to enjoy
the protection of the confidentiality provision, helping them
avoid even the slightest hint of unethical behavior.
Law school confidentiality provisions may also protect accusers who might face social stigma for "ratting" on a classmate.
The code at Southern Methodist University provides that if, after
an investigation, no formal charges are brought, "the [Honor]
Council shall submit a written report to the Dean giving its reasons. [And,] [t]he Council may publish its decision, but in doing
so no information identifying the accused or the accuser shall be
revealed."37 In this way, confidentiality during an investigation
may help fulfill the enforcement purpose of honor codes by cre34.

AKRON HONOR CODE,

35.

WILLIAM AND MARY HONOR CODE,

supra note 19, at Appendix A, § 3.

supranote 25, § 3. While the Coun-

cil has a "duty to maintain confidentiality," id. § 3.5(3), witnesses have a "duty to
maintain the confidentiality of the investigation and the hearing," id. § 3.4(3),
and the accuser has a "duty to preserve the confidentiality of all matters relating
to the alleged violation." Id. § 3.3(4). The effect of these separate provisions,
while intended to ensure that the confidentiality provision applies to everyone
involved in the process, is such that different participants will have varying
degrees of a duty.
36. FLORIDA COASTAL PROPOSED HONOR CODE, supra note 29, § IX (A).
37. SOUTHERN METHODIST UNIVERSITY SCHOOL OF LAW, STUDENT CODE OF
PROFESSIONAL RESPONSIBILITY § VIII(c) (on file with author).
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ating a safe environment for students and faculty to expose academic misconduct.
Some schools even state that breaking the confidentiality of
the process is itself a violation of the honor code. For example,
Emory University calls confidentiality a duty and states:
Any student, other than the accused, who has obtained
knowledge of an Honor Court proceeding has the duty to
keep such knowledge confidential except that the duty of
confidentiality does not apply to disclosure required by
public law or disclosure to University officials acting in
their capacity as such. Violation
of this subsection consti38
tutes a violation of this Code.
By calling respect of the confidentiality of the discipline process a
duty, law schools indicate that those who do not live up to this
provision violate the honor of the profession to which they
aspire.
B.

Open vs. Closed Hearings

How law schools treat the issue of confidentiality during disciplinary hearings often indicates what the school intends to protect through the confidentiality provision. For example, some
schools do not expressly state that the disciplinary hearing shall
be closed. Rather, they identify those individuals allowed to be
present at the hearing. 9 Other schools explicitly state that the
hearing shall be closed to all those not enumerated in the code.
For example, Emory University states that:
Hearings shall be closed to all members of the University
community or general public except members of the
[Honor] Court, the student prosecutor, parties, student
advisor and witnesses. The [Honor] Court shall have the
authority to maintain an orderly and efficient hearing consistent with a full and thorough review of all issues raised.4 °
Similarly, the University of Chicago states that even though the
accused may request an open hearing, this request is subject to
38.

EMORY HONOR CODE, supra note 3, § VIII(3).
See, e.g.,
CORNELL UNIVERSrY, LAw SCHOOL CODE OF ACADEMIC INTEGRITy § II(B)(3) (on file with author) ("At the primary hearing the following
shall be present: the faculty member concerned, the student in question, and a
third party independent witness... appointed by the Hearing Board Chairperson or the chairperson of the faculty member's department. The student may
also bring to the hearing an advisor and additional witnesses to testify to his/
her innocence.").
40. EMORY HONOR CODE, supra note 3, § VII(2) (f).

39.
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the Honor Committee's approval.4 1 The Emory and Chicago
provisions imply that closed hearings not only promote the confidentiality of the accused student, but also maintain order and
avoid disruptions.
Some schools have incorporated the underlying educational
purposes as one rationale for opening disciplinary hearings subject to the consent of both parties. The University of Michigan
code states, "To ensure the privacy of the parties and to maximize the educational potential of the process, both parties must
agree to the admission of any other people."4 2
An honor code may also restrict the accused student's ability
to open a disciplinary hearing to protect the witnesses involved.
For example, Southern Methodist University allows a request to
be made for an open hearing, but states that such request "shall
not preclude the [Honor] Council, by majority vote of those present, from closing the hearing during the testimony of any witness who may be extraordinarily embarrassed by public
testimony."43

Although some schools restrict the accused student's ability
to open the hearing process, several other schools refrain from
imposing such restrictions on the option for an open hearing.
Schools, such as the University of Minnesota, leave the decision
of whether to proceed with an open or a closed hearing entirely
up to the student's choice, provided they make such a request in
writing.4 4 Still others specify that the student's choice to select
an open hearing is a "right." For example, the Notre Dame Law
School Honor Code states that "[d]uring the course of the hearing, the accused shall have the following rights: . . . To elect

either a closed hearing or an open hearing not subject to closure
by the council."4 5 Schools like Minnesota and Notre Dame,
which allow the student to make the choice, imply that the
accused student retains a strong interest in controlling who has
access to information about the student's heaing.
41. "The student may have a private hearing at which a few observers of
his own choosing are present as well as his chosen representative, or with the
approval of the Committee a public hearing at which members of the University
community and other persons are freely admitted within such limits and under
such conditions as the Committee deems consistent with orderly conduct of the
hearing." CHICAGO DISCIPLINARY SYSTEM, supra note 6, § 5.
42.

UNIVERSITY OF MICHIGAN-ANN

ARBOR, CODE OF STUDENT CONDUCT,

Procedures, Stage 2 (on file with author).
43. SOUTHERN METHODIST STUDENT CODE, supra note 24, § IX(B)(3).
44. MINNESOTA HONOR CODE, supra note 5, § 4.06(b)(4).
45. UNIVERSrry OF NOTRE DAME, HONOR CODE § 3.6.2.6 (on file with
author).
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Confidentiality After Disposition

The majority of law school honor codes studied provide
some means of communicating the outcome of academic disciplinary matters to the wider law school community. Only three of
these schools expressly allow the accused student's identity to be
revealed in the course of posting this notice.4 6
Law schools could write their honor codes to protect the
confidentiality of both the guilty and the not guilty students. For
example, the Emory code states:
After any Honor Court hearing where there has been a
verdict of acquittal or where a guilty verdict of the Honor
Court has been reversed on appeal, the Dean shall publicly
post the fact that there has been a hearing and a final
determination of not guilty, without posting the name of
the accused.
Where the accused has been found guilty and sanctions have been imposed, the Dean shall publicly post the
offense, the verdict, and
the sanctions, without posting the
47
name of the offender.
But some schools, like Washburn University, may want to allow
the honor code provision to give accused students, later exonerated, the opportunity for public vindication. 4"
Some schools require annual or quarterly reporting.4 9 By
separating the outcome of an alleged violation and the posting of
its disposition, many law schools may hope to avoid gossip in the
community about the identity of the accused and convicted student. Washington and Lee University attempted to avoid this
kind of gossip by providing for posting of disposition announcements after the effective withdrawal or dismissal date rather than
its customary quarterly publication.5"
One option for post-hearing disclosure compromises
between maintaining the privacy of the accused student and wit46. See Appendix A.
47. EMORY HONOR CODE, supra note 3, § VIII.
48. If no violation is found, the proceedings will be confidential unless
the Dean thinks that a substantial segment of the student body is aware of the
pendency of the Honor Code proceeding, and the Dean believes that not posting a notice will be detrimental to the accused and the law school community.
WASHBURN UNIVERSITY SCHOOL OF LAW, HONOR CODE AND PROCEDURE FOR LAw

STUDENTS, pt. IV(G) (revised June 9, 1998) (emphasis added), at http://
washburnlaw.edu/policies/hrcodtxt.htm (last visited Nov. 19, 2000).
49. See, e.g., George Washington University, Georgia State University, University of Michigan and Washington and Lee University.
50. WASHINGTON AND LEE UNIVERSITY, THE HONOR SYSTEM 11 (1998-99)
(on file with author).
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nesses and allowing adequate publication of the process as a
means of ensuring the integrity of the discipline process itself.
The University of Minnesota incorporates such a compromise in
its honor code by providing for both a public file and a nonpublic file. 5 ' While the nonpublic file "will be complete and
shall contain the identity of the accused," the public file will
maintain the student's anonymity. 52 In making the public file,
"the Hearing Panel shall remove all identifying material" in
order to "preserve the anonymity of the accused." 3 While the
public report is given to the larger law school community, the
nonpublic file is given only to "the accused, the Honor Code
Investigator, and the Dean. '54 As a result of the two files, the law
school continues to protect the accused student's privacy. At the
same time, disclosing detailed results of the proceedings allows
the whole law school community to learn the particular types of
conduct that the code encompasses. Disclosure also affords the
community the opportunity to apply the code consistently so that
similar offenses receive similar sanctions.
Some schools allow disclosure of the hearing details, as well
as the identity of the accused in limited instances. Although its
post-hearing disclosures usually maintain the confidentiality of
the accused student, Southern Methodist University allows that
"inexceptional circumstances the Council may reveal the name
of the student found guilty of the violation(s) ."5 This provision
signifies that the school recognizes that in some instances, complete disclosure may benefit the law school community.
III.

SUPPORT FOR PUBLIC ACCESS TO HONOR
CODE PROCEEDINGS

The confidentiality provisions above protect a number of
sometimes competing interests. Law schools must learn to delicately balance these interests. In a 1998 article on student-run
honor codes, the associate dean of Catholic University School of
Law noted that the "secrecy provision" in its honor code-which
allows students the option of an open or a closed hearing"shuts out the administration from most hearings, so that stu51. "One file (the 'nonpublic file') shall contain copies of the 'nonpublic' version of the Hearing Panel's reports, as defined in § 4.06(c). The other
file (the 'public file') shall contain copies of the 'public' version of the Hearing
Panel's reports, as defined in § 4.06(c)." MINNESOTA HONOR CODE, supra note
5, § 4.02(1) (c).
52. Id. §4.06(c)(1).
53. Id.

54.
55.

Id. § 4.06(c) (2).
SOUTHERN METHODIST STUDENT CODE, supra note

23, § IX(K).
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dents' rights may wrongly be given more protection than the
needs of the institution."6 If an honor code protects confidentiality too much, the accused student may attempt to undermine
the law school discipline process by presenting students and
faculty with one version of the situation, while the hearing panel
is privy to a wealth of information which depicts a different situation. As a result, some members of the larger law school community may criticize the honor code and discipline process for being
arbitrary and capricious.
This section explores several arguments for greater openness during honor code proceedings. First, more open proceedings may be more consistent with the express purposes of law
school honor codes. Second, several court decisions support the
proposition that the public has a vested interest in ethical lawyers
and thus in knowing about lawyer misconduct-even a lawyer's
previous academic misconduct. Third, just as several states have
justified opening juvenile court proceedings to the public, law
schools can similarly justify opening honor code proceedings.
A.

Honor Code Purposes Revisted

Affording the accused student too much protection may ultimately undermine the purposes of adopting an honor code. An
honor code exists, in part, to ensure that law students know the
standards of behavior appropriate (and inappropriate) in the
academic environment. Before the establishment of the first
American Bar Association (A.B.A.) code of ethics, the committee
recommending its promulgation wrote:
A further reason why we report the advisability of canons
of ethics being authoritatively promulgated arises from the
fact that many men depart from honorable and accepted
standards of practice early in their careers as the result of
actual ignorance of the ethical requirements of the situacharacter is formtion. Habits acquired when professional
57
ing are lasting in their effects.
As these founders of the Model Code of Professional Responsibility
noted, lawyers and law students should know the types of behavior expected of them. "[T]he best way to learn professional
responsibility is by being professionally responsible. Students
can best learn to adhere to rules of professional conduct by
56. Barbara Kate Repa, Do Honor Codes Work? Law Schools Wrestle with Crime
and Punishment, 16 STUDENT LAw. 20, 26 (1988).
57. A.B.A., 1906 REPORT, supra note 15, at 114.
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adhering to rules."5 8 Thus, law school honor codes should not
be so confidential that they fail to provide law students with clear
ethical guidelines.
Despite their value in upholding ethical standards, law
school honor codes may be limited in what they can achieve in
teaching students about moral reasoning. After conducting a
study on the moral reasoning of lawyers, Susan Daicoff concluded that for lawyers, codes of ethics function as minimum
standards of conduct in their decision-making. She argues that
"lawyers view ethics codes based on the Model Rules of Professional
Conduct as a minimum standard for behavior rather than as an
ideal towards which lawyers should strive."59 Rather, "[i]n articulating ideal behavior, it appears that attorneys look to their own
personal values and standards."6 ° Daicoff goes on to conclude
that "this empirical result indirectly suggests that such codes of
ethics are insufficient and inadequate in assisting lawyers to identify ideal or optimal ethical behavior."6 1 Assuming that law students' and attorneys' moral reasoning is substantially similar, 2
this research fundamentally challenges the argument that law
school honor codes can be used as a tool to teach ethical
behavior.
The MacCrate Report on legal education argues that model
codes of conduct, although insufficient, are necessary to teach
new lawyers to practice within certain ethical parameters. The
report states that "training in professional responsibility should
involve more than just the specifics of the Code of Professional
Responsibility and the Model Rules of Professional Conduct, it should
encompass 'the values of the profession,' including 'the obligations and accountability of a professional dealing with the lives
and affairs of clients."' 63 But as the MacCrate Report also notes,
58.

Repa, supra note 56, at 27 (quoting an interview with Leonard

Biernat, an associate professor at Hamline University School of Law).
59. Susan Daicoff, (Oxymoron?) Ethical Decisionmaking by Attorneys: An

Empirical Study, 48 FLA. L. REV. 197, 244-45 (1996).
60. Id. at 245.
61. Id.
62. See Thomas E. Willging & Thomas G. Dunn, The Moral Development of
the Law Student: Theory and Data on Legal Education, 31 J. LEGAL EOUC. 306, 35758 (1981). But see Steven Hartwell, PromotingMoral Development Through Experien-

tial Teaching, 1 CLINICAL L. REV. 505 (1995); Kurt M. Saunders & Linda Levine,
Learning to Think Like a Lawyer, 29 U.S.F. L. REV. 121 (1994); June L. Tapp &
Felice J. Levine, Legal Socialization: Strategiesfor an Ethical Legality, 27 STAN. L.
REV. 1 (1974).
63.

A.B.A.

SEC. OF LEGAL

EDuc.

AND ADMISSIONS TO THE BAR, LEGAL EDU-

CONTINUUM 117-18
(quoting McKay, What Law Schools Can
and Should Do (and Sometimes Do), 30 N.Y.L. ScH. L. REV. 491, 509-10 (1985)).
CATION AND PROFESSIONAL DEVELOPMENT: AN EDUCATIONAL

(1992) [hereinafter MACCRATE

REPORT]
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law students must learn the value of representing clients in a
competent manner which must include "[r]epresenting the client in a manner that is consistent with the ethical rules of the
profession."64 The rules serve as a necessary, but not sufficient,
aspect of training to be part of the legal profession. It is not
enough for students simply to sit passively in a classroom and
learn the Model Rules of Professional Conduct. It is important to
give students the opportunity to be challenged to live under a
specific code while they are in school learning the law. Professional self-development demands that lawyers critically assess
their "own performance so as to evaluate . . . [t]he extent to

which ethical issues were properly identified and resolved."6 5 If
lawyers are expected to learn professional self-development, law
schools cannot send them into the world unprepared-they must
give students the tools in law school to learn to evaluate themselves and their competence as a professional.
Although honor codes may be somewhat limited in their
ability to teach legal ethics, they are still necessary to uphold standards of ethical behavior.6 6 In upholding these standards of
behavior, law school honor codes must determine the degree to
which they will attempt to educate students about specific examples of ethical misconduct. Honor codes that lessen the secrecy
of disciplinary hearings by allowing the release of a redacted version of the disposition attempt to educate students more fully.
Reading about a specific example states clearly for the student
what constitutes ethical misconduct and how it is sanctioned.
B.

Public Access to Ethical Misconduct Hearings

Since many honor codes aspire to instill the values of honesty and integrity in students in order to make them more ethical
lawyers, it seems only natural to look to the A.B.A. for guidance
on confidentiality. The A.B.A. Standards for Imposing Lawyer
Sanctions indicate that the level of publicity of a lawyer's ethical
violation depends on the degree of the violation. The A.B.A. recommends that "[u] ltimate disposition of lawyer discipline should
be public in cases of disbarment, suspension, and reprimand.
Only in cases of minor misconduct, when there is little or no
injury to a client, the public, the legal system, or the profession,
and when there is little likelihood of repetition by the lawyer,
supra note 63, at 203.

64.

MAcC.ATE

65.

Id. at 212-13.

66.

See Vincent R. Johnson, The Virtues and Limits of Codes in Legal Ethics,
DAMEJ.L. ETHICS & PUB. POL'Y 25 (2000).

14 NoTRE

REPORT,
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should private discipline be imposed."6 7 This type of provision
acknowledges that revealing a lawyer's minor misconduct may be
unnecessarily embarrassing, but that the public also has an interest in knowing when a lawyer commits a major ethical violation.
For similar reasons, bar associations want to know instances
of law student misconduct. Academic dishonesty arguably has a
bearing on a law student's character and fitness to practice. In
his attempt to define the "Ultimate Lawyer," C.M. Steven Aron
says that the ultimate lawyer-the one that is more than just
good-is "a good lawyer with wisdom and honor."6" Aron also
notes that today's law students:
[W]ith ideals and powerful-but vague-ambitions, are
transformed into wanderers in the tall grass. Without assistance from the professionals whom they should be striving
to emulate, and with no guiding light except the glow of
the dollar sign, 69they are left to make up their own definition of success.
Only by demanding that law students remain publicly accountable for their behavior can law schools show that lawyers should
place the utmost importance on the principles of honesty and
integrity.
Just as the A.B.A. argues that bar association proceedings
should not be kept confidential forever, law school honor code
proceedings should not be subject to a permanent veil of secrecy.
Whether a law student acts professionally-especially in the areas
of honesty and integrity-should be known to the bar associations which must determine whether to admit a student to practice in the state. Many bar associations do request information
from a prospective lawyer's law school about the student's character and fitness to practice. But, arguably, the greater public
also has an interest in direct knowledge about a law student's
ethical misconduct. Several courts have held that the public has
an interest in attorney disciplinary hearings based on the
Supreme Court's grant of public access to criminal trials.
C.

Public Access in Criminal Trials

Although the Supreme Court has not specifically addressed
the issue of confidentiality and public access in the context of
67. AMERICAN BAR ASSOCIATION, Standards for Imposing Lawyer Sanctions
§ III(A) (1.2), in COMPENDIUM OF PROFESSIONAL RESPONSIBILITY RuLEs AND STANDARDS 342 (1997).
68. C.M. Steven Aron, Defining the Ultimate Lawyer, 30 LAND & WATER L.
REv. 515, 528 (1995).
69. Id. at 515.
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attorney or academic disciplinary hearings, the Court has estab70
lished that the public retains a right of access to criminal trials.
In Richmond Newspapers, Inc. v. Virginia, where a newspaper
sought admittance to a murder trial the trial judge had closed to
the public, the Supreme Court held that "[a] bsent an overriding
interest articulated in findings, the trial of a criminal case must
be open to the public." 71 The Court based this conclusion on
both the "unbroken, uncontradicted history" of presumptively
open public trials 72 and the First Amendment, which contains an
implicit guarantee of the right to attend a criminal trial.73 In
discussing these foundations of the right to access, the Court
noted "the importance of openness to the proper functioning of
a trial."'74 Public access ensures that a trial is conducted fairly,
and discourages perjury and other misconduct. 75 Additionally,
"public trials had a significant community therapeutic value"
because public access allowed the community to express its "concern, hostility, and emotion." 76 Furthermore,77public trials also
provide an attractive educational component.
In Globe Newspaper Co. v. Superior Court, the Supreme Court
affirmed the right of public access in criminal trials.7 8 In this
case, the trial judge relied on a Massachusetts statute to close the
criminal trial of a man accused of raping three girls-all minors
at the time of the trial.79 The Court applied Richmond Newspapers
saying that the public right of access should be protected for two
reasons: first, because "the criminal trial historically has been
open to the press and general public"; ° and second, because
"the right of access to criminal trials plays a particularly significant role in the functioning of the judicial process."8 1 After noting the benefits of public trials as stated in Richmond Newspapers,
the Court concluded that "the institutional value of the open
criminal trial is recognized in both logic and experience."8 2 Furthermore, although there may be times when a criminal trial
70. Samuel Broderick Sokol, Trying Dependency Cases in Public: A First
Amendment Inquiry, 45 UCLA L. REv. 881, 884 (1998).
71. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 581 (1980).
72. Id. at 573.
73. Id. at 580.
74. Id. at 569.

75.
76.
77.

Id.
Id. at 570.
Id. at 572.

78.

Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982).

79.
80.
81.
82.

Id. at 598. See also MAss. GEN. LAws ANN. ch. 278, § 16A (West 1981).
Globe Newspaper, 457 U.S. at 605.
Id. at 606.
Id.
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should be closed "in order to inhibit the disclosure of sensitive
information," the Court stated that before closure, "it must be
shown that the denial is necessitated by a compelling governmental interest and is narrowly tailored to serve that interest." 3 In
Globe Newspaper, the Massachusetts statute-attempting to protect
the minor victims of sex crimes from trauma and embarrassment
and to encourage their truthful testimony-failed this test
because the law was too broad. 4 After Globe Newspaper, the public right of access to criminal trials seems to be virtually
impenetrable.
D. Extending the Public Access to Ethical Misconduct Hearings
Although the Supreme Court has not addressed the issue of
public access in the context of non-criminal trials, several lower
courts have.8 5 "The Court's analysis in these right-of-access cases
provides clear guidance for determining whether the right
extends to other proceedings."8 6 Public access has been granted
in the context of civil cases, bankruptcy proceedings, juvenile
delinquency proceedings, and competency hearings, as well as
numerous other types of cases.87 "It appears that the only cases
in which courts fail to find a qualified right of access under the
First Amendment are those in which some element of the proceeding under consideration is fundamentally inconsistent with
publicity."88 Thus, it seems the right of public access could be
extended to apply to ethical misconduct hearings.
For example, the court in Daily Gazette Co., Inc. v. Committee
on Legal Ethics held that the public has a right to know about
attorney disciplinary hearings.8 " The Supreme Court of Appeals
of West Virginia stated that, under the West Virginia's constitution, when "probable cause exists to substantiate allegations of an
ethical violation," the public has a right of access to attorney disciplinary proceedings.9" The court argued that the "principle
purpose of attorney disciplinary proceedings is to safeguard the
83.
84.
85.

Id. at 606-07.
Id. at 607-09.
Sokol, supra note 70, at 896.

86.
87.
88.
89.

Id. at
Id. at
Id. at
Daily

885.
896-98.
898.
Gazette Co. v. Comm. on Legal Ethics, 326 S.E.2d 705, 711-12

(W. Va. 1984).

90. Id. at 713. Two years later, the Supreme Court of Appeals of West
Virginia ruled that the public also has a right of access to disciplinary action
taken against medical professionals. Daily Gazette Co. v. W. Va. Bd. of Med.,
352 S.E.2d 66 (W. Va. 1986).
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public's interest in the administration ofjustice."9 1 Additionally,
"this fundamental constitutional right of access is not limited to
formal trials, but extends to other types ofjudicial and quasi-judicial proceedings."9 2 The public interest in attorney discipline for
ethical violations is of the utmost importance; thus, when attorneys are disciplined for unethical conduct, the public has a right
to know about it.9" A similar argument can be made about law
school disciplinary hearings-the public has an interest in knowing about the ethical misconduct of law students who intend on
becoming lawyers to serve the public through the legal system.
Arguably, the public's interest in law student ethical misconduct is not as great as the interest in misconduct committed by
admitted attorneys currently practicing. Some would argue that
the sins of youth should not be held against the students indefinitely. But, as the Supreme Court of South Dakota has ruled,
"the same zeal to protect the public from the unfit within the bar
must also be applied to the unfit who would seek to enter the
bar."9 4 In the South Dakota case, an applicant to the South
Dakota bar association committed plagiarism on multiple occasions during law school-ethical misconduct that contributed
significantly to his denial of admission to the bar.9 5 At a minimum, the bar association should be involved in the protection of
the public from unethical law students trying to become lawyers.
And the case can even be made that the protection of the public's interest should go further and allow the public direct access
to information about ethical misconduct.
The Supreme Court of Illinois has also held that an attorney's conduct in academia has a significant bearing on his fitness
to practice.9 6 Although the court left it up to the law schools to
protect honest scholars harmed by a dishonest students' ethical
misconduct, it did issue a public censure against a lawyer who
committed plagiarism in submitting his L.L.M. thesis "because
both the extent of the appropriated material and the purpose for
which it was used evidence the respondent's complete disregard
for values that are most fundamental in the legal profession."9 7
As these court opinions show, what a law student does during law school does have a bearing on one's fitness to practice.
Discipline should be imposed "to protect members of the public,
91.
92.
93.
94.
95.
96.
97.

Daily Gazette, 326 S.E. 2d at 710.
Id.
Id
In reWiddison, 539 N.W.2d 671, 679 (S.D. 1995).
Id. at 673-74.
See In re Lamberis, 443 N.E.2d 549 (Ill. 1982).
Id. at 551.
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to maintain the integrity of the legal profession and to safeguard
the administration of justice from reproach.""8 Furthermore,
when a school takes disciplinary action, the public has an interest
in knowing the circumstances. Ultimately, secret disciplinary
proceedings may undermine the purpose of honor codes: to protect the public from unethical lawyers.
E. Juvenile Court Proceedings
Like those courts granting public access in attorney disciplinary hearings, courts that have granted public access to juvenile
proceedings have relied on the principles articulated in Richmond
Newspapers. Public access can play a positive role in juvenile proceedings.9 9 These positive values include: (1) to promote
informed discussion and education; (2) to ensure fairness and
promote public confidence in the process; (3) to provide the
community with an opportunity to express concern, hostility, and
emotion; (4) to check corruption; (5) to enhance the performance of individuals involved; and (6) to discourage perjury.10 0
Public access to juvenile proceedings challenges the assumption
that we should protect the young from a lifetime of being
haunted by their youthful indiscretions. Closed juvenile proceedings, like closed law school honor code hearings, attempt to
protect a person from embarrassment. It may be time, however,
to re-evaluate the value of this protection.
Several states have recognized the value of public access by
enacting laws creating a presumption of open, public juvenile
court proceedings. In 1998, the Supreme Court of Florida issued
a Rule of Procedure Ruling stating that "closure of court proceedings or records should occur only under limited circumstances and in this regard family law proceedings should not be
given special consideration .... [Flamily law proceedings must

be cloaked with a presumption of openness."1 0 1 The court noted
that its ruling is supported by the newly amended Florida Constitution which guarantees that "[e]very person has the right to
inspect or copy any public record made or received in connection with the official business of any public body, officer, or
98. Id. at 551 (quoting In re Nowak, 62 Ill.2d 279, 283 (Ill. 1976)).
99. See In re Michael S., No. DLOO-01028 (Conn. Cir. Ct. filed Mar. 10,
2000), available at http://www.jud.state.ct.us/external/news/inremichael.htm.
100. Id. (citing United States v. Criden, 675 F.2d 550, 556 (3d Cir. 1982);
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 555 (1980)).
101. Amendments to the FLA. FAM. L. R. PROC., 723 S.2d 208, 209 (Fla.

1998).
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employee of the state .... "102 Given its breadth, this state constitutional provision may apply to the Florida Bar Association, making the association's records of attorney disciplinary hearingsand possibly bar applications as well-available to the public.
Additionally, Florida's constitutional provision indicates that
public law schools might be required to give the public access to
records of student discipline hearings.
Also in 1998, the Supreme Court of Minnesota began a pilot
project where, with some rare exceptions, juvenile court proceedings are presumptively open to the public. 1' The openness
of the proceedings is quite broad, stating that " [e]xcept as otherwise provided in this rule, all case records relating to the pilot
project on open juvenile protection proceedings are presumed
to be accessible to any member of the public for inspection, copying, or release."' 1 4 Houston County DistrictJudge Duane Peterson said that "[t]he open hearings allowed for fair and accurate
reporting."10 5 Supreme Court ChiefJustice Kathleen Blatz hopes
the open hearing system will make those working in the juvenile
system "more accountable" and thereby result in "better decisions for children and families."" 6
Florida and Minnesota are not alone in this trend towards
opening juvenile court hearings, indicating that there is a growing concern for accountability in the process. 10 7 It has even been
argued that "[d]espite broad judicial assertions that juvenile
court proceedings have historically been closed, there is ample
evidence that such proceedings have historically been accessible
to the public.""0 ' A similar argument can be made about honor
code proceedings. Some may argue that because honor code
proceedings have historically been closed to the public and little
information about their disposition released, honor codes
102. Id. (quoting FLA. CONST. art. I, § 24(a)). The only exception is
records explicitly made confidential by the Constitution. Since the Florida
Constitution does not make juvenile court proceedings confidential, they are

presumptively open to the public.
103. See David Chanen, Child Protection System's Opening Creates Few Ripples,
STAR-TRIBUNE NEWSPAPER OF THE TWIN CITIES, June 22, 1999, at IA.
104. MINN. STAT. ANN. ch. 260, Appendix, Subdivision 1 (1999).
105. Chanen, supra note 103, at IA.
106. Id.
107. The State of Michigan has had open juvenile court proceedings for
over eleven years. See id. The Michigan Rules of Court state that "[e]xcept as
provided in subrule (A) (2), juvenile court proceedings on the formal calendar
and preliminary hearings shall be open to the public." MICH. CT. R., ch. 5,
Subch. 5.900, r. 5.925. For a list of other states and countries that have instituted greater openness in juvenile court proceedings, see Sokol, supra note 70,
at 911 n.224.
108. Id. at 910.
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should continue to maintain strict confidentiality requirements.
But the differences discovered in Part II's exploration of different honor code confidentiality provisions question the assumption that honor codes have historically maintained strict rules of
confidentiality.
This shift in thinking about the confidentiality of juvenile
court proceedings indicates that it may be time to shift the thinking about the confidentiality of law school academic disciplinary
hearings. Although many law schools close their disciplinary
hearings, several allow open hearings and some even create a
presumption of openness. Public hearings could offer the law
school community greater accountability of the process and an
opportunity for other students to learn to recognize appropriate
and inappropriate ethical behavior. Greater openness during
the disciplinary process may also promote discussion within the
law school community about appropriate ethical conduct. Just as
many states are now moving to open juvenile court hearings to
the public, law schools should begin to consider whether, in
some circumstances, public hearings might be more beneficial to
the community.
IV.

LiMITs ON LESS CONFIDENTIAL HONOR CODES

Although less confidential honor codes are appealing, several factors currently limit the extent to which law schools can
embrace more open hearings. Both legal considerations, such as
F.E.R.P.A. and due process requirements, and law school community concerns, inhibit the ability of law schools to lessen the
confidentiality requirements of their honor codes.
A.

F.E.RP.A.

Despite the arguments in favor of opening law school disciplinary hearings, F.E.R.P.A. restricts the ability of law schools to
open honor code proceedings and release the results of such
proceedings to the public. F.E.R.P.A. permits the federal government to withhold education funds from any "educational agency
or institution" that "has a policy or practice of releasing, or providing access to, any personally identifiable information in education records other than directory information, or as is permitted
under paragraph (1) of this subsection."" 9
Definitions of these F.E.R.P.A. terms are broad. "'Educational agency or institution' means any public or private agency
109.

20 U.S.C. § 1232g(b)(2) (2000).
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or institution which is the recipient of funds under any applicaAn "applicable program" is one:
ble program."'
[F] or which the Secretary or the Department has administrative responsibility as provided by law or by delegation of
authority pursuant to law. The term includes each program for which the Secretary or the Department has
administrative responsibility under the Department of
Education Organization Act or under Federal law effective
after the effective date of that Act."1
F.E.R.P.A. makes some exceptions to the prohibition on
release of student educational records. 1 2 For example, the law
permits a school to release confidential information to school
officials who have "legitimate educational interests."'
Similarly,
a law school could release otherwise confidential information 114
to
the American Bar Association for accreditation purposes.
Aside from these and other specific exceptions listed in
F.E.R.P.A., a school may release confidential information to third
parties only if either (1) the school obtains written consent from
the student's parents" 5 (or the student if aged eighteen or
enrolled in a post-secondary institution)' 6 or (2) the school
must release the information
to comply with a judicial order or
17
lawfully issued subpoena."
Given this broad sweep, nearly every law school must comply
with F.E.R.P.A. restrictions regarding the release of information
contained in a student's "education records." F.E.R.P.A. defines
"educational records" broadly as "those records, files, documents, and other materials which (i) contain information
directly related to a student; and (ii) are maintained by an educational agency or institution or by a person acting for such agency
or institution.""' This broad definition of educational records
probably includes academic disciplinary records.
1. Distinguishing Academic and Non-Academic Conduct and
Disciplinary Actions
The language of F.E.R.P.A. itself does not specifically
exempt academic disciplinary matters from these confidentiality
110. § 1232g(a)(3).
111.
112.
113.
114.
115.
116.
117.
118.

§ 1221 (c)(1).
See generally § 1232g(b)(1).
§ 1232g(b)(1)(A).
§ 1232g(b)(1)(G).
§ 1232g(b) (2) (A).
§ 1232g(d).
§ 1232g(b) (2) (B).
§ 1232g(a)(4) (A).
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requirements. Rather, the Department of Education (D.O.E.)
has issued regulations and an explanation of F.E.R.P.A. indicating that such disciplinary records are included in the term "education records" and therefore are protected by F.E.R.P.A.'s
confidentiality provisions.' 1 9 D.O.E. regulations say, "'Disciplinary action or proceeding' means the investigation, adjudication,
or imposition of sanctions by an educational agency or institution with respect to an infraction or violation of the internal rules
120
of conduct applicable to students of the agency or institution."
The explanation of this regulation noted that the public had
expressed an interest "that records of institutional disciplinary
proceedings taken against students accused of criminal and
other non-academic misconduct should not be considered 'education records' under FERPA." 12 1 Despite this public interest,
the explanation states that "the Secretary remains legally constrained to conclude that [all] records of an institution's disciplinary action
or proceeding are 'education records' under
12 2
FERPA."

Exceptions to the confidentiality requirements of F.E.R.P.A.
seem to support the Department of Education's stance that the
definition of "educational records" includes disciplinary action
taken by an educational institution. Congress has amended
F.E.R.P.A. to permit limited disclosure of certain disciplinary
hearing records related to non-academic conduct. 125 F.E.R.P.A.
does not prevent a school from disclosing this type of information to teachers and school officials with "legitimate educational
interests in the behavior of the student" where the "disciplinary
action taken against such student [was] for conduct that posed a
significant risk to the safety or well-being of that student, other
students, or other members of the school community."124 Additionally, when disciplinary action is taken against the perpetrator
of a "sex offense," post-secondary schools 1 may
disclose the dispo25
sition of such proceedings to the victim.
Furthermore, at least two state courts have held that where a
school took disciplinary action against non-academic conduct,
those records were not within the definition of "educational
records" and therefore were not protected by F.E.R.P.A.'s confi119.
120.
121.
122.
123.
124.

See 34 C.F.R. § 99.3 (2000).
Id.
60 Fed. Reg. 3464 (1995).
Id.
See 20 U.S.C. §§ 1232g(b) (6) and 1232g(h).
§ 1232g(h).

125. § 1232g(b) (6).
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dentiality provisions.1 26 In contrast to disciplinary action taken
for things such as sexual assault or underage drinking, action
taken by a law school against a student who cheats on an exam or
commits another form of academic misconduct seems to be well
127
within the purview of the F.E.R.P.A. confidentiality provisions.
Honor code proceedings and the results of such proceedings,
typically used to prohibit academic misconduct, are probably
"disciplinary actions or proceedings" which F.E.R.P.A. protects
from disclosure.
2.

Conflicts Between F.E.R.P.A. and Public Access Laws

F.E.R.P.A. provisions protect the confidentiality of most student records, but these protections may conflict with other laws
providing for a right of public access. "The greatest burden
[FERPA] places on schools is dealing with its conflicts with other
laws." 128 Because "Congress has never focused its attention spe126. See Miami Student v. Miami Univ., 680 N.E.2d 956 (Ohio 1997); Red
& Black Publ'g Co. v. Bd. of Regents of Univ. Sys. of Ga., 427 S.E.2d 257 (Ga.
1993).
127. Note, however, that one commenter on the D.O.E. federal regulations argued, "[Tlhe definition of 'law enforcement unit' was potentially confusing because student conduct code offenses are considered violations of the
'law' and that an office that is responsible for student conduct might be considered a 'law enforcement unit' under the definition." 60 Fed. Reg. 3466. The
Secretary of Education responded to this argument by saying, "[T ] he second
part of the definition of law enforcement unit makes it clear that a security
department retains its status as a 'law enforcement unit' even if it also has
responsibility for enforcing the institution's code of student conduct." Id. This
discussion makes the matter less clear than without the commentary. Seemingly, under the D.O.E.'s interpretive regulations, a university which has an
office designated to enforce a student code of conduct may be exempt from
F.E.R.P.A. so long as they label the code "law." In later discussion, the D.O.E.
regulations say that where a law enforcement unit performs multiple functions,
"[o]nly records that were created and maintained by the unit exclusively for a
non-law enforcement purpose will not be considered records of a law enforcement unit." Id. at 3467. Thus, in determining whether disciplinary records are
excluded from F.E.R.P.A. protections because they are the product of a law
enforcement unit, the school must determine the purpose in developing those
records. If the purpose is exclusively to pursue internal disciplinary sanction,
then the records are "educational records" within the meaning of F.E.R.P.A.
Thus, if a school wanted to try to get around the confidentiality limits, one
possibility would be to argue that the code is law and that a law enforcement
unit is responsible for investigating and evaluating the action as a possible violation of the law. This approach, however, would seem to disregard the language
in the regulations distinguishing between academic and non-academic misconduct. Consequently, it is not a recommended approach.
128. Lynn M. Daggett, Bucking Up Buckley: Making the Federal Student
Records Statute Work, 46 CATH. U. L. REv. 617, 667 (1997) (using as examples of
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cifically on student records,"1 29 courts are left with little guidance
to interpret the meaning of F.E.R.P.A. and must do so knowing
that other laws protect conflicting interests.
For example, a school in Ohio that accepts funds from both
the federal and state government must comply first with the provisions of F.E.R.P.A. and then with the provisions of the Ohio
Public Records Act.1 3 The Ohio law requires all public records,
including those kept by school district units, to be made available
to the public upon request.1 3 1 It is important to note that the
Ohio law exempts from this public access requirement, "records
the release of which is prohibited by state or federal law." 132 In
theory, if F.E.R.P.A. protects a particular student record, the
Ohio Public Records Act would not permit its release. But, as the
following discussion demonstrates, it is not always easy to determine when a student record falls within the definition of educational records, and consequently, contradictory court decisions
may result.
In 1997, the Ohio Supreme Court ruled that disciplinary
records were not within the definition of "educational records"
under F.E.R.P.A.; therefore, they could properly be released
under the Ohio Public Records Act. 133 But in the spring of 2000,
a federal district court in Ohio ruled that two state universities,
which followed the rule established by this state court decision
permitting the disclosure of public records, violated F.E.R.P.A. by
releasing student disciplinary records containing personally identifiable information.1 34 The Ohio Supreme Court ruled that the
term "educational records" did not include disciplinary records
that were "nonacademic in nature" because they "do not contain
educationally related information, such as grades or other academic data, and are unrelated to academic performance, financial aid, or scholastic performance."1 3 5 In contrast, the federal
other laws state statutes requiring school employees to report suspected child
abuse or suspected criminal activity).
129. Id. at 618.
130. OHio REv. CODE ANN.§ 149.43 (West 2000). The Ohio law requires
that "upon request, a public office or person responsible for public records
shall make copies available at cost, within a reasonable period of time. In order
to facilitate broader access to public records, public offices shall maintain public records in a manner that they can be made available for inspection in accordance with this division." Id. § 149.43(B)(1).
131. Id. § 149.43(A)(1).
132. Id. § 149.43(A)(1)(s).
133. Miami Student v.Miami Univ., 680 N.E.2d 956 (Ohio 1997).
134. United States v. Miami Univ., 91 F. Supp.2d 1132 (S.D. Ohio 2000).
135. Id. at 2 (quoting Miami Student, 680 N.E.2d at 956). See also Red &
Black Publ'g Co. v. Bd. of Regents of Univ. Sys. of Ga., 427 S.E.2d 257 (Ga.
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district court held that disciplinary records are "educational
records" within the meaning of F.E.R.P.A. 13 6 The federal district
court found that the plain meaning of the statute indicated the
term included disciplinary records and that the legislative
history
37
suggested nothing to contradict this plain meaning.
The federal district court also held that "the First Amendment does not confer a public right of access to university disciplinary records."1 3 ' Additionally, the court declined to expand
Richmond Newspapers and Globe Newspaperto give the public a right
of access to student disciplinary proceedings protected by
F.E.R.P.A. 3 9 This decision to limit the public's right of access to
criminal proceedings contradicts other courts' decisions
expanding the public's right of access to quasi-judicial proceedings involving the discipline of lawyers and law students. 4 ° The
essential conflict is that the Ohio Supreme Court allowed the
state law to prevail while the federal district court determined
that the federal law was controlling. As a result of this conflict
between the courts, the schools involved were hit with the
expense of two lawsuits.
F.E.R.P.A. may also conflict with federal public right to
access laws. At least one lawsuit has challenged the failure of a
school to disclose disciplinary records on the basis that such confidentiality contravened the Freedom of Information Act.141 In
Department of Air Force v. Rose, the Supreme Court held that under
this law, the Air Force Academy must release redacted versions of
case summaries of Honor and Ethics Code violations. The Court
argued:
[E]ven without such official encouragement [like the Freedom of Information Act], there would be interest in the
treatment of cadets, whose education is publicly financed
and who furnish a good portion of the country's future
military leadership. Indeed, all sectors of our society,
including the cadets themselves, have a stake in the fairness of any system that leads, in 14
many
instances, to the
2
forced resignation of some cadets.
1993) (holding that "educational records" does not include records related to
the Organization Court of the Student Judiciary, and therefore F.E.R.P.A. did
not prohibit the disclosure of such records).
136. Miami Univ., 91 F. Supp. 2d at 1151.
137. Id. at 1152.
138. Id. at 1154.
139. Id. at 1157.
140. See discussion infra Part III.B.2.
141. Dept. of the Air Force v. Rose, 425 U.S. 352 (1976).
142. Id. at 369.
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But, the Court stopped short of allowing the complete records to
be released. Rather, the release of a redacted version was appropriate. 4 3 The Court agreed that while "redaction cannot eliminate all risks of identifiability . . . and the consequences of

exposure of identity can admittedly be severe ....[R] edaction is
a familiar technique in other contexts."" 4 The Supreme Court's
approach to allowing the disclosure of honor code proceedings
in Rose may be a suitable compromise for law schools that wish to
reduce the secrecy of honor code proceedings. Law schools
could release redacted versions of the resulting decision in
honor code hearings. In this way, the law school community
would have the benefit of illustrations of prohibited conduct and
the types of consequences associated with different types of academic misconduct, but the school would also be able to comply
with F.E.R.P.A. requirements and to protect the student's interest
in confidentiality.
B.

ProceduralRequirements of Due Process

The protection of an accused student's privacy through confidentiality rules and laws, such as F.E.R.P.A., leads to a second
limiting factor for greater openness in law school honor code
proceedings: due process requirements. Public commentary on
D.O.E. regulations interpreting F.E.R.P.A. argues that if disciplinary hearings and their results are not "educational records" protected by F.E.R.P.A., then these hearing procedures must be
145
revised to incorporate greater due process protections.
The student's due process rights create a major obstacle to
law schools attempting to lessen the degree of confidentiality in
academic disciplinary proceedings. Columbia University law
professors Curtis J. Berger and Vivian Berger argue that "all students [at both public and private universities] accused of academic misconduct are entitled to certain procedural safeguards"
in the discipline process. 146 Minimum procedural requirements
for public universities were set out by the Supreme Court in Goss
143. Id. at 381.
144. Id. (citation omitted).
145. 60 Fed. Reg. 3464 ("Several commenters [sic] also stated that if
FERPA were amended to allow such disclosures, institutions would have to
amend their disciplinary procedures to incorporate greater due process

protections.").
146. Curtis J. Berger & Vivian Berger, Academic Discipline: A Guide to Fair
Processfor the University Student, 99 COLUM. L. REv. 289, 354 (1999). See also Carlos, supra note 14, at 944 ("[R]egardless of whether an institution is private or
public, some type of due process protection should be provided in honor code
violation cases.").
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v.Lopez. 14 7 The Bergers argue on the basis of contract theory
that these procedural safeguards should also be extended to students at private universities.1 48
They then go on to recommend several procedural requirements that should be present in hearings on violations of academic integrity, including: the right to legal counsel, the right to
a hearing transcript, the right to adequate preparation time, the
right to confront and cross-examine witnesses, notice of the
school's witnesses and evidence, and the privilege of calling one's
own witnesses. 149 In addition, in their "Proposed Model Guidelines," the Bergers provide for private, confidential hearings
unless "(1) the student consents in writing to their disclosure, or
The only other
(2) state or federal law requires disclosure.""0
exception to the confidentiality requirement in this proposed
opinion
honor code is the provision allowing the judgment and
15 1
to be put in the official file of students found guilty.
Due Process requirements indicate that law schools should
examine provisions for greater openness of honor code proceedings within the larger context of the process. For example, if a
school would like to allow accused students to open honor code
hearings to the public, other safeguards, such as a higher threshold to pass from the investigation to hearing stage, should be put
in place to account for this public access. If a school wishes to
release the results of honor code proceedings to the wider law
school community, it should first allow the results to be thoroughly appealed. If schools wish to offer the accused student the
option of either an open or a closed hearing, the schools should
make the student give written consent to the open hearing.
147.

419 U.S. 565 (1975) ("'At the very minimum,' the Court held, due

process requires notice and an informal hearing prior to the students' suspension. Had punishment exceeded the ten days' suspension several students suf-

fered, the Court might have required 'more formal procedures.'" Berger &
Berger, supra note 146, at 308 (footnotes omitted)).
148. Berger & Berger, supra note 146, at 317-37. See also CarolJ. Perkins,
Sylvester v. Tex. So. Univ.: Exception to the Rule of Judicial Deference to Academic
Decisions, 25J.C. & U.L. 399 (1998) ("[C]ourts have shown an increased willingness to extend such protections in the private college or university context .... "
Id. at 416. "[L]itigation over academic or disciplinary matters at private col-

leges and universities is almost always based on contract theories and almost
never involves due process issues." Id. at 417.).
149. See Berger & Berger, supra note 146, at 338-56. See also Carlos, supra
note 14, at 946-50 (exploring the procedural due process rights of notice, a
hearing, and legal counsel).
150. Berger & Berger, supra note 146, at 362.

151.

Id. at 364.
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Concerns of the Law School Community

In addition to the limits imposed by F.E.R.P.A. and due process requirements, a law school may find it unwise to open honor
code proceedings because of concerns unique to the individual
community. As a result of post-hearing disclosure, the law school
community may form judgments about a student or hearing
panel without having the benefit of observing the hearing firsthand. Consequently, open hearings, or posting detailed results
of the proceedings, may not lessen law school gossip as intended.
Additionally, in the case of open hearings, if a law school publishes notice of the hearing prior to the actual date, 152 "the
accused may be treated unfairly by his colleagues and professors
even though he has not yet been found guilty."15 One way to
prevent this problem is to reveal information about the details of
honor code proceedings only after a student has been found
guilty. But in doing this, the code may sacrifice its intended
teaching function because the ethical lesson will make the most
dramatic impact if students see the process firsthand.
Another potential problem for law schools which provide for
more open disciplinary proceedings is that "the law school community may harass members of the court." '5 4 While law schools
should not try to create an undue burden for the members of its
community charged with enforcing the community standards,
the schools should consider whether less confidentiality will
enhance the process by making the honor council more accountable to the law school community. Additionally, although witnesses may be reluctant to come forward when they know their
accusations will be made public, witnesses may be more accountable for their statements, ultimately making the process more
credible. Each law school must decide whether it is willing to risk
some violations going unpunished if a greater degree of publication would make the procedural aspect of the code more
reliable.
In assessing the value of confidential academic disciplinary
hearings, one must ultimately look at the relationship of the student to the law school community. "The educational process is
not by nature adversary [sic]; instead it centers around a continu152. See, e.g., THE UNIvERsrry OF ARIZONA COLLEGE OF LAW, HONOR CODE
§ 5(B) (7) ("If the hearing is open to the public, the time and place of the
hearing shall be posted on the bulletin board used for official Law College
announcements.").
153. Carlos, supra note 14, at 968.
154. Id.
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ing relationship between faculty and students."1' '5 5 At the same
time, if honor code proceedings become open to the law school
community, the accused student must then face peers and
professors aware that they know of the accusations. And if convicted, the community will likely form a lasting opinion of the
student's character as a person and ultimately as a lawyer. Even
an acquitted student may face a community which continues to
consider the student's character suspect. For this reason, if law
schools do decide to open their proceedings, they should do so
only after a thorough investigation and after some initial finding
that there is probable cause that a violation was committed.
Law schools wishing to make the disciplinary process more
accountable may use a method of post-hearing disclosure which
reveals as much as possible about the proceedings without actually revealing the identity of the student. Publishing more details
of an academic violation without the student's name may bring
more healing to the community than presumptively open hearings. In this way, the law school community is able to identify the
type of conduct found unacceptable without having to "pin the
blame" on a single student. The community as a whole reaps the
benefit of a more clearly defined honor code while the student
still enjoys a measure of privacy.
CONCLUSION

Ultimately, each individual law school must decide the
extent of revelation of an honor code proceeding. Different
levels of confidentiality present different potential risks and benefits. And each law school will have different community needs
and particular goals they would like the honor code to effectuate.
Hopefully, law schools find it helpful to refer to the continuum
of confidentiality discussed in Part II to explore their options for
balancing confidentiality and public access. Because the law
school and the public have such a strong interest in knowing that
attorneys are ethical, law schools should consider opening honor
code proceedings as much as possible while also complying with
F.E.R.P.A. and due process requirements.

155.

See generally Perkins, supra note 148, at 427.
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